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DISCLAIMER

The content of this divorce law e-book is for your general information and personal
use only. This e-book should be used as a guideline only.
We make no representations or warranties of any kind, expressed or implied, about
the completeness, accuracy, reliability or suitability of the information herein. The
author shall not be held liable for any inaccurate or incorrect information or advice
contained in this e-book.
No part of this e-book may be redistributed, reproduced or transmitted in any form or
by any means, electronically or mechanically, including photocopying, recording or by
any information storage and retrieval system, without written permission from the
author.

This e-book was funded by divorce attorney Ilizna Esterhuyse (“iedivorce”).

© Ilizna Esterhuyse / iedivorce
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INTRODUCTION

“If you can’t explain it simply, then you don’t understand it well enough.”
(Albert Einstein)
Over the past couple of years, I have answered hundreds of clients’ questions
regarding divorce. This e-book was inspired by those calls and questions, and it aims
to answer the 56 most frequently asked questions about divorce law and the divorce
process in plain language.
After reading this you will e-book you will know, among other things:


Which steps to take to start divorce proceedings,



The difference between contested and uncontested divorces,



The difference between DIY and online divorces,



Which Court will have jurisdiction to hear the divorce,



How long it takes to get a divorce,



What a parenting plan is,



What the role of the Family Advocate is, and



What a Rule 43 Application is.

This e-book does not purport to be a comprehensive discussion of divorce law in South
Africa, but we hope that people who are faced with divorce, will find it to be a helpful
guideline.
For more information on the South African divorce law and divorce law processes in
plain language, visit The Divorce Law Blog at www.iedivorce.co.za.
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ABOUT THE AUTHOR

Ilizna (Liz) Esterhuyse, founder of iedivorce and
divorce attorney at Viljoen Y Attorneys, is an admitted
attorney of the High Court of South Africa with right of
appearance in the High Court in terms of Section 4(2)
of Act 96 of 1995. She graduated with a Law Degree
from the University of Stellenbosch, where she was a
student leader and member of the Student Council.
After completing her studies, she worked with minor
children and in more than five countries before completing her training under the
watchful eyes of Family Law textbook author and attorney, Bertus Preller, where she
became an associate at his Family Law firm. In February 2019 Ilizna joined the Family
Law team of Viljoen Y Attorneys, still focusing on local and international divorce
matters in Gauteng and the Western Cape. Her fields of expertise and interest include
Divorce Law, Family Law, Domestic Violence Law and International Divorce Law.

“My vision is to demystify Family Law processes, guiding good people in plain
language and with great technology, to achieve remarkable results.”
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A | GENERAL

1.

What types of divorces are there?
There are two main types of divorces: uncontested divorce and contested
divorce. (Refer to Questions 11 and 16 below for definitions.)
These main types can take on various forms, which include:

2.



Online Divorce

(See Question 22)



Default Divorce

(See Question 30)



International Divorce

(See Question 27)



DIY Divorce

(See Question 23)



Missing Spouse Divorce

(See Question 29)

What are the grounds for divorce?
The Divorce Act of 70 of 1979 introduced 3 grounds for divorce:

3.



Irretrievable breakdown of the marriage



Continuous unconsciousness of a spouse



Mental illness of a spouse

What is an “irretrievable breakdown”?
When a marriage relationship is permanently broken down and believed to be
beyond repair, it is referred to as an irretrievable breakdown. Marriages may
break down for many reasons, not necessarily through misconduct by either of
the parties. There are many circumstances that can lead to the permanent
breakdown of a marriage.

The Divorce Act lists some of these circumstances in Section 4(2):
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Living apart for more than one year



Malicious desertion



Alcoholism or drug addiction



When one spouse is a habitual criminal



Imprisonment



Mental illness



Adultery



Assault, cruelty or domestic violence

Click here to read more about these circumstances.

4.

What documents do I need to file for divorce?
The following documents will usually be requested by your divorce attorney:


Copy of Your ID Document and/or Passport



Proof of Your Income Tax Number



Proof of Your Residential Address



Copy of Your Antenuptial Contract (if any)



Your Marriage Certificate

Depending on the contents of your divorce application, further documents may
also be requested, for example: updated valuations of immovable property, a
list of assets and liabilities, etc.
Click here for more information about the above-mentioned documents.

5.

Is it possible to finalize a divorce without an attorney?
It is possible, but because divorce law can be complicated, it is always
recommended to get legal assistance from an admitted attorney — even if you
think your divorce will be uncontested.
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6.

At which Court will my divorce be heard?
The Regional Court and High Court with jurisdiction (power) in the area where
either of the parties is domiciled (permanently residing), will have jurisdiction to
hear the divorce.
Click here for more information.

7.

Can I get a divorce without going to Court?
The final step of the divorce process will always take place in a Court and in
front of a Magistrate or Judge. In uncontested divorce matters only one party
will need to appear at the hearing.

8.

Who will get the engagement ring after divorce?
As an engagement ring is seen as a gift, the giver of the engagement ring will
not have a claim for the return of that ring. If, however, both parties agree that
the engagement ring must be returned to the giver, the divorce settlement
agreement should make provision for this.
Click here to read more about this topic.

9.

What is a “roundtable meeting”?
With contested divorce, a roundtable meeting will usually be arranged for
settlement discussions.
Both parties’ legal teams (consisting of attorneys and sometimes also
Advocates) will meet in a boardroom or office. The parties will usually sit in
separate waiting areas. During the course of the roundtable meeting, each
person will be called by his/her own legal team to discuss the progress and to
give further instructions.
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10.

Who is the Plaintiff and who is the Defendant?
The Plaintiff is the person who starts the proceedings. His/her name will be
mentioned first on the Combined Summons, further pleadings (formal court
documents) and notices.
In divorce proceedings, the Defendant is the Plaintiff’s spouse.
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B | UNCONTESTED DIVORCE

11.

What is an uncontested divorce?
An uncontested divorce is where both spouses want a divorce and are willing
to agree to the terms thereof. There must be agreement regarding the division
of property, the care and contact arrangements in respect of the children, and
regarding maintenance obligations.

12.

How long does it take to get an uncontested divorce?
Ilizna Esterhuyse and her team usually aim to finalize Western Cape
uncontested divorce matters within 3 – 7 weeks from date of receiving the
signed divorce papers. Uncontested divorce matters in other provinces (like
Gauteng) usually take slightly longer as court date availability is a factor to
consider.
Click here to read more about the uncontested divorce timeline.

13.

What is the cost of an uncontested divorce (managed by a divorce
attorney)?
Click here for our current pricelist.

14.

What steps should be taken to start an uncontested divorce?
Our 4-step uncontested, online divorce process (managed by an attorney) is
easy:
STEP 1:
STEP 2:
STEP 3:

Complete the divorce application form.
Pay the deposit.
Sign the divorce papers.
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STEP 4:

Attend at Court (with attorney).

Click here for more details about the process and steps.

15.

What happens if my spouse does not want to sign the divorce papers?
Contact your divorce attorney to discuss the situation. Depending on the
circumstances, he/she might recommend a roundtable meeting, divorce
mediation, to issue summons on a contested basis or to continue to the next
step of the contested divorce process.
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C | CONTESTED DIVORCE

16.

What is a contested divorce?
If you and your spouse cannot agree to the terms of the divorce, the contested
divorce process will be the only option. A contested divorce is more
complicated, drawn-out and costly than an uncontested divorce. In most
contested divorces both parties will have attorneys and even Advocates to
assist them with the paperwork. After the pleadings and discovery phase
(where all the documents are disclosed), the attorney of the Plaintiff will apply
for a court date. If no settlement can be reached, pre-trials and the final trial will
follow.

17.

How long does it take to get a contested divorce?
Contested divorces can take many months, even years, to reach the divorce
trial stage. The divorce trial usually only takes a few days. Fortunately, however,
most contested divorces are settled before trial starts.

18.

What is the cost of a contested divorce?
Contested divorces are usually charged in accordance with the divorce
attorney’s hourly rate. Disbursements (expenses) which include phone calls,
emails, printing, scanning, copies, Sheriff’s accounts, Advocate’s accounts, etc.
will also be for the client’s account.

19.

Which steps should be taken to start a contested divorce?
The recommended action is to contact a divorce attorney to arrange a
consultation. The online divorce process is not recommended.
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20.

What is the procedure for contested divorce?
Watch this space for the e-book on the complicated contested divorce process
in plain language, to be published by Ilizna Esterhuyse (iedivorce).

21.

Which experts might be appointed during the contested divorce
proceedings?
Depending on the circumstances and issues in dispute, the following experts
might be appointed:


Clinical Psychologist or Childcare Expert



Forensic Accountant



Industrial Psychologist



Psychiatrist
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D | ONLINE & DIY DIVORCE

22.

What is an online divorce?
An online divorce, also referred to as an “internet divorce” is a divorce that starts
with an online divorce application form. It is important to note that the final step
will still be in front of a Judge or Magistrate.
In attorney-managed online divorces, the divorce attorney will peruse the
application form, discuss the contents with the client (via email, telephone call,
Skype or in person), draft the necessary documents and guide the client
through the specific steps. The divorce attorney or his/her representative will
attend (at) Court with the client to finalize the divorce.

23.

What is a DIY divorce?
Do-it-yourself (“DIY”) divorces are divorces concluded without the assistance
of an attorney. The process usually starts online. The client will only receive the
divorce papers, in many cases not drafted by an attorney. The client will have
to attend to all further arrangements at the Sheriff’s office, Court and Family
Advocate’s office. (See Question 5 above.)

24.

When is an online divorce recommended?
An online divorce, managed by an attorney, is the recommended option when
the divorce is uncontested and when at least one of the parties is domiciled
(permanently residing) in South Africa. The online divorce process is usually:


Less expensive than other forms of divorce



Fast and simple



Very convenient

15

25.

When is an online divorce not recommended?
If the divorce will definitely be contested and/or highly acrimonious, the online
divorce process is not recommended.

26.

What steps should I take to start an online divorce?
Start your online divorce by completing an online divorce application form.
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E | INTERNATIONAL DIVORCE

27.

What is an international divorce?
An international divorce in the South African context is a divorce where only
one party is domiciled (permanently residing) in South Africa.
For uncontested international divorces, the online divorce process is
recommended. (See Question 26.)
If the international divorce will definitely be contested, an in person consultation
with a divorce attorney is recommended.

28.

How long does an international divorce take to finalize?
Uncontested international divorces usually take about 2 – 6 months, depending
on a range of factors such as the speed of the courier services, the Sheriff’s
workload, court date availability and the Court’s recess schedule.
Contested international divorces can take many months, even years, to finalize.
(Refer to Chapter C above.)
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F | MISSING SPOUSE DIVORCE

29.

What does the “missing spouse divorce” entail?
If a spouse is missing, a separate application would be required before the
divorce process will commence. In this application all facts will be set out to
convince the Judge/Magistrate to give an order that the divorce summons may
be served in an alternative manner. Example: to publish the divorce summons
in a local newspaper in the area in which the missing spouse (Defendant) was
last seen.
Once such an order has been granted, the divorce process will commence. The
divorce papers will be served in the prescribed manner and the Defendant will
have the opportunity to defend the divorce.
If the Defendant defends the divorce, the contested divorce process will be
followed. If the Defendant never appears, a default divorce will be granted. (See
Chapter G below.)
Click here to read more about missing spouse divorces.
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G | DEFAULT DIVORCE

30.

What is a default divorce?
When a spouse/party simply ignores the divorce summons and fails to file any
notice to show his/her intention to defend the divorce, that party will be “in
default”. The Judge or Magistrate may then grant a default divorce. The terms
of such divorce order will usually be similar to the prayers (terms) listed in the
Particulars of Claim*.
*The Particulars of Claim is the document attached to the divorce summons
which lists the Plaintiff’s claims.
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H | MARITAL PROPERTY SYSTEMS

31.

What is the meaning of a marriage “in community of property”?
It simply means that you and your spouse’s assets and liabilities (debts)
automatically merged into one joint estate when you got married. You and your
spouse are now the co-owners of the joint estate. In plain language: you share
all your assets and all your debts. You share everything.
This is the default and most popular matrimonial property regime/system in
South Africa.

32.

What is the meaning of a marriage “out community of property without
the accrual system”?
This means that the spouses have their own estates (property and debts)
acquired prior to and during the marriage. Each spouse is separately liable to
pay his/her creditors. In plain language: “What’s mine is mine. What’s yours is
yours.” An antenuptial contract (before the marriage is entered into) is required
in this regard.

33.

What is the meaning of a marriage “out community of property with the
accrual system”?
This means that the spouses have their own estates (property and debts). Each
spouse is separately liable to pay his/her creditors and the accrual system will
apply. The accrual system is a formula that is used to determine how much the
party whose estate with a bigger accrual/growth during the marriage will have
to pay to the party whose estate showed a smaller accrual/growth. An
antenuptial contract (before the marriage is entered into) is also required in this
regard.

20

I | PENSION FUND CLAIMS

Watch this space for the e-book on divorce and pension interest fund claims in plain
language, to be published by divorce attorney Ilizna Esterhuyse (iedivorce).
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J | CHILDREN & PARENTING PLANS

34.

What will happen to the children upon divorce?
Care and contact arrangements should be agreed upon by both spouses. If no
agreement can be reached, the Court will make a decision after considering the
facts of the matter as well as the recommendations by the Family Advocate,
clinical psychologist and/or childcare specialist.

35.

What is a parenting plan?
A parenting plan is a written agreement between two people/parents who hold
parental rights and responsibilities. It forms part of the divorce papers when
there are minor children (under the age of 18) involved.
Click here to read more about parenting plans, care, contact and guardianship.

36.

Who is the Family Advocate?
The Family Advocate is a neutral Family Law specialist whose main focus is
the best interest of the children. Even though we refer to the Family Advocate
as one person, there are actually many Family Advocates working in all
provinces of South Africa.
Click here to read more about the Family Advocate.

37.

What is the role of the Family Advocate in uncontested divorce
proceedings?
In the context of uncontested divorce proceedings, the Family Advocate will
have to endorse (approve) the parenting plan before a Judge or Magistrate will
grant the divorce. By endorsing the parenting plan, he/she confirms that the
arrangements seem to be in the best interest of the children involved.
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38.

What is the role of the Family Advocate in contested divorce
proceedings?
In cases where there are disputes about care (previously referred to as
“custody”) and contact (previously referred to as “access”) of children, the
Family Advocate helps the parties/parents to reach a suitable agreement.
The Family Advocate will evaluate the circumstances by doing interviews with
the parties (parents) and the children involved. This will give the children the
opportunity to be heard in a child-friendly space without having to appear in
Court. The Family Advocate will use the information obtained to make
recommendations that are in the best interest of the children.

39.

Are the Family Advocate’s recommendations enforceable?
Unless a recommendation is incorporated in a Court Order, it is not enforceable.
The recommendations are only intended to help the Magistrate or Judge who
deals with the matter.

40.

How much does the Family Advocate charge for his/her services?
Family Advocates are legal officers employed by the Department of Justice and
Constitutional Development of South Africa. Their services are free of charge
to the public.
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K | MAINTENANCE FOR CHILDREN

41.

Which factors will influence the amount of maintenance?

Many factors including affordability, the parent with whom the children spend
most of their time, the standard of living and the children’s ages will affect what
is considered to be a reasonable maintenance amount per child.
If the parties/parents cannot agree on a reasonable monthly maintenance
amount per child, the Court will have to consider the above-mentioned factors
to make a reasonable order.

Click here to read about the myths about maintenance.

42.

If my financial circumstances change after divorce, would it be possible
to change the maintenance amount?
Yes, the children’s maintenance as stipulated in the divorce order can always
be changed after divorce.
Contact your attorney or your nearest Magistrate’s Court’s clerk or maintenance
officer for assistance. He/she will guide you through the process. It is not
compulsory to have an attorney with you. You will have to provide proof of your
changed financial circumstances.

43.

What should I do if my ex-spouse does not pay maintenance after
divorce?
Contact your attorney or your nearest Magistrate’s Court’s clerk or maintenance
officer for assistance. He/she will guide you through the process. It is not
compulsory to have an attorney for this. You will have to provide proof that the

24

maintenance is outstanding by (for example) submitting your bank statements,
etc.

44.

After divorce, may my ex-spouse be denied contact with the children if
he/she does not pay maintenance?
Contact (previously known as “access”) to children and maintenance are two
completely separate aspects. One should not deny the other parent contact with
the children if he/she does not pay maintenance. To enforce a maintenance
obligation as set out in the divorce order, the correct process must be followed.
(See Question 43 above.)
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L | SPOUSAL MAINTENANCE

45.

What is spousal maintenance?
Personal or spousal maintenance is the maintenance that is paid by one spouse
to his/her (soon-to-be) ex-spouse during and/or following a divorce.

46.

Am I entitled to spousal maintenance?
Neither spouse has a right to spousal maintenance upon divorce. If the parties
cannot reach agreement in this respect, the Court has a general discretion to
make an award in respect of spousal maintenance if it believes that it will be
fair in the circumstances.
Click here to read the factors that the Court will consider before awarding
spousal maintenance.

47.

What is the difference between rehabilitative maintenance and lifelong
maintenance?
Rehabilitative maintenance is for a specific, fixed period only. The fixed period
cannot be shortened or extended.
Permanent / lifelong maintenance is payable from date of divorce and usually
on a monthly basis until such time when the receiver of the spousal
maintenance passes away.

48.

What is a DUM CASTA clause?
The so-called dum casta clause is a paragraph in a divorce settlement
agreement which stipulates that the spousal maintenance obligation will cease
(stop) when the other party remarries or lives together as husband and wife with
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another person. Similar restrictive conditions may be added if both parties can
agree on this.
Click here to see an example dum casta clause.

49.

Must my spouse continue to support me financially during the divorce
process?
Yes. If your spouse maintained you financially during your marriage, he/she
should continue doing so pending divorce litigation. (Refer to Chapter M below.)

50.

Would it be possible to change the spousal maintenance amount after
divorce?
Unless there is a specific provision in the divorce order expressly excluding this
right, either/both of the parties may approach the Court after divorce to request
that the spousal maintenance obligations be varied or even discharged. To be
successful with such application, drastically changed financial circumstances
will have to be proved.
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M | MAINTENANCE PENDING LITIGATION

51.

What should I do if my spouse stops supporting me during divorce and I
am left without funds?
The first step would be to ask your spouse to make payment.
If this does not deliver results, contact your divorce attorney. He/she will send
a formal letter to your spouse directly (if he is not represented by an attorney)
or to your spouse’s attorney.
If this does not have the desired effect, your divorce attorney will have to assist
you with a Rule 43/58 Application. (See Questions 52 - 54 below.)

52.

What is a Rule 43 Application?
Interim maintenance in terms of Rule 43 (High Court Rules) is maintenance
payable pending divorce litigation. A special application is necessary before the
Court will grant such an order.

53.

What does the Rule 43 procedure entail?
This process is usually quite straight-forward and fast – a month or two. The
divorce attorney will draft a Notice of Motion* and Affidavit. The affidavit will
contain more information about the case and explain why an order for interim
maintenance is required. After the issuing and service of the application (on the
Defendant’s attorneys), the Court will allocate a court date for the Rule 43
hearing upon request.
*A Notice of Motion is a formal document to notify the other party/parties of your
intention to ask for specific relief.
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54.

What is a Rule 58 Application?
This is a Regional Court application and is similar to the High Court Rule 43
Application. (See Questions 51 and 52 above.)
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N | LEGAL COSTS

55.

What is the cost of divorce in South Africa?
Contested divorces are usually charged in accordance with the divorce
attorney’s hourly rate. Disbursements (expenses) which include phone calls,
emails, printing, scanning, copies, Sheriff’s accounts, Advocate’s accounts, etc.
will also be for the client’s account.
Many law firms offer uncontested divorces services at fixed, all-inclusive rates.
Click here for our current pricelist.

56.

What should I do if I cannot afford a divorce attorney?
If you cannot afford divorce services, you have the following options:


Contact Legal Aid for assistance. (Recommended)



As it is not compulsory to have a divorce attorney to assist you with your
divorce, you can try to do it yourself. It is, however, always better to get
professional legal advice and assistance for peace of mind and to avoid
unnecessary delay due to incorrect or insufficient paperwork.
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